U.S. Department of Labor Employment Standards Administration
Office of Workers’ Compensation Programs
Division of Energy Employees Occupational
liness Compensation
Washington, D.C. 20210

RELEASE - TRANSMISSION OF REVISED MATERIAL TO BE
INCORPORATED INTO THE FEDERAL (EEOICPA) PROCEDURE MANUAL:
CHAPTER 2-1600 RECOMMENDED DECISIONS, CHAPTER 2-1700 FAB
REVIEW PROCESS, CHAPTER 2-1800 FAB DECISIONS, AND CHAPTER
2-1900 REOPENING PROCESS.

EEOICPA TRANSMITTAL NO.10-02 October, 2009

EXPLANATION OF MATERIAL TRANSMITTED:

¢ These four chapters are transmitted for placement in
the new Unified Procedure Manual (PM) binder. These
chapters consist of the consolidation of updated
information and guidance as it pertains to the
Program’s administration of Parts B and E of the
EEOICPA.

e New chapter 2-1600 replaces Part B chapter 2-1100, new
chapters 2-1700 and 2-1800 replace Part B chapter 2-
1300 and Part E chapter E-1100, and new chapter 2-1900
replaces Part B chapter 2-1400.

¢ These chapters incorporate changes that have arisen
since last publication of the PM, including the
following:

o Chapter 2-1600 has been revised to clearly
instruct claims staff to issue recommended
decisions to all parties of a claim.

o Chapter 2-1800 instructs FAB staff to issue Final
decisions to all parties to a claim.

o Chapter 2-1900 instructs claims staff to issue
reopening decisions to all parties to a claim.



o Chapter 2-1900 incorporates procedures from
Bulletin 09-01, delegating authority to District
Directors to reopen certain claims.

2@@(&& [= jﬂ fon

Rachel P. Leiton
Director, Division of
Energy Employees Occupational Illness Compensation

FILING INSTRUCTIONS:

File this transmittal behind Part 1 in the front of the new

Unified Federal

Distribution:

(EEOICPA) Procedure Manual.

List No. 3: All DEEOIC Employees

List No. 6: Regional Directors, District
Directors, Assistant District Directors,
National Office Staff, and Resource Center
Staff.












































































































































































































































































































FEDERAL (EEOICPA) PROCEDURE MANUAL Chapter 2-1800

Part 2 — Claims FAB Decisions

SAMPLE REMAND ORDER COVER LETTER

Date

Claimant Name Last 4 Digits of File Numbek:
Address

Dear Claimant:

Enclosed please find the Remand Order concerning your claim for
compensation under the Energy Employees Occupatienal Fflness
Compensation Program Act.

Please note that the remand order is _directed to’the EEOICP
district office. Unless you are contacted by that office for
additional information, you are not'reguired to take any action
at this time. | regret any incenvenience caused to you by this
remand.

Your file is being returned to the district office. Future
correspondence, inquiries, or telephone calls may be directed to the
district office. Thank you for your cooperation.

Sincerely,

Hearing Répresentative
Final Adjudiecation Branch

EEOICPA Tr. No. 10-02 Exhibit 1
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CERTIFICATE OF SERVICE

I hereby certify that on , a copy of the Notice Final
Decision(or Remand Order) was sent by regular mail to the

following:

Claimant Name
Claimant Address

Hearing Representative
Final Adjudication Branch

EEOICPA Tr. No. 10-02 Exhibit 2
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SAMPLE ACKNOWLEDGMENT LETTER, REVIEW OF WRITTEN RECORD

Date

Claimant Name and Address Employee:
Claimant:
Last 4 Digits of Claim Number:

Dear Claimant Name:

On [date objection letter received], the Final Adjudication
Branch (FAB) received a letter of objection dated [date of
letter] stating objections to the(district offiee)district
office’s recommended decision of (date of RD) which recommends
denial of your claim for benefits under the Energy Employees
Occupational Illness CompensationyPraogram Act (EEOICPA).

The objections, along with the information in the file, will be
carefully considered and included insour final decision. |IT
you have any additional evidence{that you wish to be
considered, It must be_received by the FAB within 20 calendar
days of this letter./ After that date, a review of the written
record will be madel andda final decision will be issued. Any
evidence you wish to be considered should be submitted to:

U.S. Department of Labor
DEEOICP

Final Adjdadication Branch
P.0. Box XXXX

City,{State Zip Code

IT you wishsyou may submit such evidence via fax to (XxXX) Xxx-
xXxXX.  Please ensure that your file number shown above is noted
on any documentation you send to this office.

Sineerely,

Hearing Representative
Final Adjudication Branch

EEOICPA Tr. No. 10-02 Exhibit 3
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SAMPLE ACKNOWLEDGMENT LETTER, HEARING

Dear Claimant Name:

The Final Adjudication Branch of the Energy Employees
Occupational Illness Compensation Program has received and
docketed your letter dated February 1, 2008, objecting to the
recommended decision of the DISTRICT OFFICE dated December 11,
2007. Your request for a hearing has been noted and a hearing
will be scheduled.

Please be advised that your notification of the time, date and
location of your hearing will be mailed atleast,30 days prior to
the date set for your hearing. The hearing will ‘be conducted
within reasonable distances or via phone. "At the hearing, you
will be provided the opportunity to present your‘objections to
the recommended decision, along with any<additional evidence you
would like to present. This testimony will be made under oath
and transcribed by a court reporter Tor inclusion In your case
file. |If there is more than gne claimant involved in this case,
each is allowed to participate in the hearing. You may designate
an attorney or other individual to be present and to represent
you at the hearing. You are noty4 however, required to have a
representative present_at the hearing.

IT you prefer, you may haveta hearing by telephone instead of in
person. You should'request that in writing as soon as possible
so we can makegappropriate arrangements. You may send that
request by fax to (XxXx) Xxx-xxxx — ATTN: Hearings Unit. Any
additional correspondence should be directed to:

U.S. Department of Labor, EEOICP
Attn:¢ Final“Adjudieation Branch
PO »BOoX " XXXX

City, State ZIP

Thank you for your cooperation.

Sineerely,

Program Specialist

EEOICPA Tr. No. 10-02 Exhibit 4
October 2009



FEDERAL (EEOICPA) PROCEDURE MANUAL Chapter 2-1800

Part 2 — Claims FAB Decisions

SAMPLE HEARING NOTICE TO CLAIMANT WHO FILED AN OBJECTION

RE: NOTICE OF HEARING

Dear Claimant Name:

A hearing has been scheduled concerning the above referenced
claim under the Energy Employees Occupational Illness
Compensation Program Act of 2000, as amended, 42 UgS.Cs: 8 7384 et
seq- (EEOICPA or the Act). The hearing will begin premptly at
TIME AM/PM on DAY, DATE at the following location:

BUILDING NAME

STREET ADDRESS

CITY, ST ZIP-CODE

(XXX) XXX-XXXX (@For directions only)

Please bring a photo 1.D. so that you may be admitted into the
building.

The specific iIssue to be addressed at the hearing: [If it is a
Part E hearing request: The issue to/be addressed at the hearing
is whether you are entitled to cempensation and benefits under
Part E of the EEOICPA_.__If i1t Is a Part B and Part E hearing
request: The issues/{to be addressed at the hearing are whether
you are entitled to| compensation and benefits under Part B and
Part E of the EEOICPAL]

You must inform me“of any person other than your authorized
representative that will be attending the hearing with you not
later than XXXXXX (1 week prior to the date of the hearing).
Please be aware ‘that in such circumstances, all claimants who
have «fequested, this,hearing must sign a “WAIVER OF RIGHTS TO
CONFIDENTIALITY.” “Additionally, 1 will need to determine
whether prepér room arrangements can be made to accommodate the
number 'of people expected to attend the hearing.

Pleasel/ be advised that the security requirements of the XXXXXXXX
(Federal Building) require me to provide a list of all
attendees. Anyone not on the list will not be admitted to the
building and will not be able to attend the hearing.

The hearing 1s an informal process, and I am not bound by common
law or statutory rules of evidence or by technical or formal

EEOICPA Tr. No. 10-02 Exhibit 5
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rules of procedure. During the hearing, you may state your
arguments and present new written evidence and/or testimony iIn
support of the claim. Oral testimony will be made under oath or
affirmation and i1s recorded. The recording of the hearing
proceedings is then transcribed and placed In the record. " You
will be provided a copy of the hearing transcript. YouOr
anyone else present may not make your own video or audio
recording of the hearing.

I determine the conduct of the hearing and may terminate .the
hearing at any time 1 determine that all réelevant evidence has
been obtained or because of misbehavior on the,part of the
claimant and/or representative, or any other persons in
attendance at or near the place of the hearing.

[Add this paragraph if the hearing concerns the,POC] Since the
issues raised relate to the dose reconstruction process, It is
important for you to know that the National Institute for
Occupational Safety and Health (NLOSH) has<full authority under
the regulations to complete the dose, reconstruction as
prescribed in i1ts rules. Thel dosé reconstruction is used by the
Department of Labor to determine the/probability that the
claimed cancer is related to employment at a covered facility.
During the hearing, | _am nothauthorized to address NIOSH
methodology and therefore will,not be in a position to discuss
the way In which NIOSH prepares the dose reconstruction. You
may present your objections at the hearing, including any
evidence or informatron,you wish to submit and all arguments,
evidence and, information will be entered into the record.
However, 1 can discuss only issues of a factual nature regarding
the informationyyou/provided to NIOSH, and which that agency
used to perform the dose reconstruction.

I have attached addrtional information regarding the hearing
procedures,for your review. |If you have any questions
concerning these procedures, please feel free to contact me at
(XXX)  XXX—XXXX .

Sineerely,

Hearing Representative
Final Adjudication Branch

Enclosure

EEOICPA Tr. No. 10-02 Exhibit 5
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HEARING PROCEDURES

BEFORE THE DATE OF THE HEARING: Before the date of the hearing,
please submit any additional evidence that you wish me to
consider. However, if such evidence is submitted on the date of
the hearing or within thirty (30) days after the hearing; Tt
will still be carefully considered and made part of the record.
You must notify me at least one (1) week prior to the date of
the hearing if persons other than claimants involved with the
case, to include any properly appointed authorized
representatives, will be attending the hearing. 'Please be aware
that in such circumstances, all claimants who have requested
this hearing must sign a “WAIVER OF RIGHTSTO CONFIDENTIALITY.”
Additionally, 1 will need to determine whether proper room
arrangements can be made to accommodate the .number of people
expected to attend the hearing.

The hearing 1s an informal process, ‘and 1 am not bound by common
law or statutory rules of evidenee or by technical or formal
rules of procedure. During the hearing, you may state your
arguments and present new written evidence and/or testimony in
support of the claim. Orafl testimony will be made under oath or
affirmation and is recorded. The wecording of the hearing
proceedings is then transcribed and placed in the record. You
will be provided a copy of the,hearing transcript. You may not
make your own video/ or audio recording of the hearing.

NO POSTPONEMEN#"WBLL “BE, GRANTED UNLESS EXTREMELY COMPELLING
CIRCUMSTANCES! EXISTZ, [IT you are hospitalized for a reason which
is not elective, or where the death of your parent, spouse, or
child prevents attendance at the hearing, a postponement may be
granted upon,proper documentation. Please contact the Final
Adjuddeation Branchhat (XXX) XXX-XXXX, if an emergency arises.
ITha postponement cannot be granted, the request for a hearing
will automatically convert to a request for a review of the
written, record. If you do not appear at the scheduled time and
place, the request for a hearing will automatically convert to a
request for a review of the written record.

EEOICPA Tr. No. 10-02 Exhibit 5
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WITHDRAWAL OF REQUEST FOR HEARING: At any time after requesting
a hearing, you can request a change to review of the written
record by making a written request to the Final Adjudication
Branch. Once such a change is made, no further opportunity for
a hearing will be provided, and I will review the written
record.

HEARING BY TELEPHONE: 1If you would like to have a hearing by
telephone, please contact the Final Adjudication Braneh at,(XXX)
XXX-XXXX. Any testimony presented at the telephaone hearing will
be made under oath or affirmation and the testimony willl be
recorded by a court reporter and made part of the" record.
Telephone hearings can not be conducted on €ell phones.

REPRESENTATION: You may designate a person ,to represent you
to help you prepare your case and/or present your case at the
hearing. Your representative can be an attorney, but he or
she need not be. There are rules concerning the maximum fee
an attorney can charge you.

AFTER THE HEARING: I will furnish a transcript of the
hearing to you (at no charge) wrthin a few weeks after the
hearing. You will then have twenty (20) days from the date
It 1s sent to submit any comments to me. You will also have
thirty (30) days after the hearing is held to submit
additional evidence/or argument, unless an extension is
granted. Only one such extension may be granted. After the
hearing, | willgstudy thesrecord and make findings based on
the evidence,/ Including testimony taken at the hearing, and
issue a written decision.

EEOICPA Tr. No. 10-02 Exhibit 5
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SAMPLE HEARING NOTICE TO CLAIMANT WHO DID NOT FILE AN OBJECTION

Dear Claimant Name:

A hearing has been scheduled concerning the above referenced
claim under the Energy Employees Occupational Illness
Compensation Program Act of 2000, as amended, 42 U.S.C.[ 8 7384 et
seq. (EEOICPA or the Act). The file indicates that you'did not
file an objection to the recommended decision of the district
office. However if you wish, you may participate in the_hearing.
The option to participate by telephone is availableys but you must
let me know immediately. The hearing will begin promptly at TIME
AM/PM on DAY, DATE at the following location:

BUILDING NAME

STREET ADDRESS

CITY, ST ZIP-CODE

(XXX) XXX-XXXX (For directions only)

Please bring a photo 1.D. so that you may be admitted into the
building.

The specific issue to be "addressediat the hearing: [If 1t is a
Part E hearing request: _The issue to be addressed at the hearing
is whether you are entitled to,compensation and benefits under
Part E of the EEOICPA. AIT4dt Is a Part B and Part E hearing
request: The issues to be addressed at the hearing are whether
you are entitled toe compensation and benefits under Part B and
Part E of thel EEOICPA.]

You must fietifyyme at least one (1) week prior to the date of
the hearing af persons other than claimants involved with the
case,{and a properly appointed authorized representative, will
bevattending the hearing. Please be aware that in such
circumstanees, all claimants who have requested this hearing
must sign a “WAIVER OF RIGHTS TO CONFIDENTIALITY.”
Additionally, 1 will need to determine whether proper room
arrangements can be made to accommodate the number of people
expected to attend the hearing.

Please be advised that the security requirements of the XXXXXXXX
(Federal Building) require me to provide a list of all
attendees. Anyone not on the list will not be admitted to the
building and will not be able to attend the hearing.

EEOICPA Tr. No. 10-02 Exhibit 6
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The hearing is an informal process, and I am not bound by common
law or statutory rules of evidence or by technical or formal
rules of procedure. During the hearing, you may state your
arguments and present new written evidence and/or testimony in
support of the claim. Oral testimony will be made under oath or
affirmation and is recorded. The recording of the hearing
proceedings is then transcribed and placed in the record. You
will be provided a copy of the hearing transcript. You or
anyone else present may not make your own video orgaudio
recording of the hearing.

I determine the conduct of the hearing and may),terminate the
hearing at any time I determine that all relevant evidence has
been obtained or because of misbehavior on the part of the
claimant and/or representative, or any other persons in
attendance at or near the place of the hearing:

[Add this paragraph if the hearing coneerns the POC] Since the
issues raised relate to the dosesreconstruction process, It is
important for you to know that the Natronal Institute for
Occupational Safety and Health (N1OSH) has full authority under
the regulations to complete the dose/reconstruction as
prescribed in its rules. " The doserreconstruction is used by the
Department of Labor to_determine the probability that the
claimed cancer is related to employment at a covered facility.
During the hearing,/ 1 am not authorized to address NIOSH
methodology and therefore will not be in a position to discuss
the way In whieh NLOSHywprepares the dose reconstruction. You
may present your objections at the hearing, including any
evidence or ‘information you wish to submit and all arguments,
evidence @and mformation will be entered into the record.
However, 1 can discuss only issues of a factual nature regarding
the mnformation you,provided to NIOSH, and which that agency
used to perform the dose reconstruction.

EEOICPA Tr. No. 10-02 Exhibit 6
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I have attached additional information regarding the hearing
procedures for your review. If you have any questions
concerning these procedures, please feel free to contact me at
(XXX)  XXX=XXXX .

Sincerely,

Name of Hearing Representative
Hearing Representative
Final Adjudication Branch

Enclosure

EEOICPA Tr. No. 10-02 Exhibit 6
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WAIVER OF RIGHTS TO CONFIDENTIALITY

1, , (File Number D,

residing at , am aware that persons

other than claimants involved iIn the above case or their
authorized representative may be present at ahearinggsconvened

under the Energy Employees Occupational 111lngSs Compensation

Program Act (EEOICPA) on , at AM/PM in

, Iin the State of

I have requested the presencegpef these persons, or accept
their presence at this proceeding,#and 1 hereby waive any right
to confidentiality of records, documents or other materials
contained in files mawntarned by,the Office of Workers
Compensation Programs‘and disclosed during the hearing. |
further waive any right to privacy under the Privacy Act of 1974
in the disclosure of records, documents or other materials
related<to my claim that may be released during the course of

the hearing.

Acknowledged and signed this day of , 2009.

(signature)

EEOICPA Tr. No. 10-02 Exhibit 7
October 2009



FEDERAL (EEOICPA) PROCEDURE MANUAL Chapter 2-1800

Part 2 — Claims FAB Decisions

WAIVER OF RIGHTS TO CONFIDENTIALITY (MEDIA)

I, , (File Number )

residing at , am aware that

representatives of the print and/or broadcast media may, be
present at a hearing convened under the Energy. Employeées
Occupational Illness Compensation Program Act#(EECICPA)ONn

, at AMZPM 1n ,in the

State of

I have requested the presence,of these persons, or accept
their presence at this proceeding,.@nd | hereby waive any right
to confidentiality of records, documents or other materials
contained in files maintained by, the Office of Workers
Compensation Programstand disclosed during the hearing. |
further waive any right to privacy under the Privacy Act of 1974
in the discloesure,of records, documents or other materials
related¢to my claim that may be released during the course of

the hearing.

Acknowledged and signed this day of , 2009.

(signature)

EEOICPA Tr. No. 10-02 Exhibit 8
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SAMPLE HEARING SCRIPT

CONVENING THE HEARING

I. OPENING, AUTHORITY, AND NARRATIVE

We will now open the record. Today is , and 1t 1S
AM/PM. My name 1is and | have been
designated to conduct this hearing and to receive thegebjections
of EMPLOYEE/CLAIMANT. (At this point indicate whether or not

claimant is represented by counsel or other authorized
representative). This case is identified under,claim number
XXX-XX-XXXX and carries docket number xxxx-2008.

This hearing is convened under the Energy Employees Occupational
Il1Iness Compensation Program Act (1 willemake future references
to it as the Act), and is governed by /the provisions of Title
20, Section 30.314 of the Code of Federall Regulations. These
regulations provide claimants with,the right/to object to a
recommended decision of a district office. While this hearing

is informal and not governed by rules of evidence, I will
administer an oath or affirmation to eyvery person providing
testimony today. 1 will frrst review the history of your claim

as it appears in the written record. You may then present
testimony, argument, and any additional evidence addressing the
merits of your claim.

On DATE OF FILINGg yeou ‘submitted an EE-(1 or 2)form to the NAME
OF LOCATION district office claiming benefits under the Act. On
your EE-1/2 form, you claimed LIST FORM OF CANCER as the claimed
condition related,to employment under the Act. You also
submitted an “EE-3 form indicating employment at LIST FACILITY,
DATES OELWEMPLOYMENT "AND COVERED PERIOD FOR FACILITY. You
submitted evidence establishing your employment at NAME FACILITY
and submitted . BRIEFLY OUTLINE MEDICAL EVIDENCE establishing a

cancer dragnosis.

Since YQUR/THE EMPLOYMENT did not qualify YOU/THE EMPLOYEE for
membership in the special exposure cohort, the DISTRICT OFFICE
forwarded your claim file information to the National Institute
for Occupational Safety and Health (hereinafter referred to as
NIOSH) for radiation dose reconstruction. The district office
undertook such an action pursuant to the instructions set out in
the regulations governing the Act. The Act and implementing

EEOICPA Tr. No. 10-02 Exhibit 9
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regulations mandate that when a claimant with covered employment
establishes a cancer diagnosis, NIOSH will prepare a radiation
dose reconstruction. The Department of Labor then applies a
formula to the dose reconstruction in order to determine whether
the employee’s cancer is as least as likely as not related to
the covered employment.

NIOSH provided a report of the dose reconstruction and DISTRICT
OFFICE found that there was a % probability that YOURZIHE
EMPLOYEE”S cancer was causally related to employment under the
Act. As such, it was determined that the caneer was not found
to be at least as likely as not related to empleyment under the
Act. Accordingly, the DISTRICT OFFICE issuedsits, recommended
decision on DATE OF RD recommending denial of your elaim for
benefits under the Act.

11. STATEMENT OF OBJECTION AND NIOSH DISCLAIMER

On DATE OF OBJECTION, you filed your objection to the
recommended decision and requested an _oral hearing. You have
objected specifically that the NIOSH dose reconstruction failed
to show enough exposure so the DO could find that YOUR/THE
EMPLOYEE”S cancer was at least as likely as not related to
YOUR/THE EMPLOYEE’S employment.

At this time 1 would likesto_say something about the NIOSH dose
reconstruction. NIOSH 1S given full authority under the
regulations that.govern thedAct to conduct the dose
reconstruction_used by, the Department of Labor to determine the
probability that a cancer is related to employment. 1 am,
therefore, not Mya position to discuss the way in which NIOSH
goes about preparing the dose reconstruction report. However, |
can discuss i1ssues ofya factual nature regarding the information
you provided to NIOSH, and challenges to the application of
NIOSH”s methedology. 1 am here to take your objections and
enter them into the evidence of record, but I am not permitted
to consider objections to NIOSH methodology at this time.

111 ADMINISTER OATH AND TAKE EVIDENCE

As stated previously, while the hearing iIs designated as an
informal process, anyone giving testimony today is required to
do so under Oath. Mr./Ms. Claimant, will you please raise your
hand? (Administer Oath: “Do you swear/affirm to tell the truth

EEOICPA Tr. No. 10-02 Exhibit 9
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in the testimony you are about to give in these proceedings
today?”’

Mr/Ms. Claimant, will you please, for the record, state your
full name and address, and then proceed to give your testimony
for the record.

AT THIS POINT, ALLOW THE CLAIMANT TO GIVE ORAL TESTIMONY TAND
ENTER SUCH DOCUMENTS AS THE CLAIMANT MAY DESIRE INTO«THE, RECORD
AS EVIDENCE. [IDENTIFY AND MARK EACH AND EVERY EXHIBIT AND
NUMBER EACH EXHIBIT SEQUENTIALLY.

1V. CLOSING

Before closing, | will advise Mr_./Ms. Claimant of what will
transpire from this date forward. These proceedings will be
transcribed, and a copy of the transcript will be provided to
you. | will leave the record open for another 30 days for you
to submit any additional evidence«m,You alsolhave 20 days from
the date of mailing of the trangcript to offer any corrections
or comments on the transcript. | Any such additional evidence or
comments will be included inf the record and considered, along
with your hearing testimony and allof the evidence already in
the record, prior to issuance of the final decision. IT there
IS no other testimony &40 be given in this matter, 1 will close
the hearing. It Is now A_M/P_M. and this hearing is
closed.

EEOICPA Tr. No. 10-02 Exhibit 9
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SAMPLE COMPLETE FINAL DECISION

Dear Claimant Name:

Enclosed please a Final Decision on your claim for compensation
under the Energy Employees Occupational Illness Compensation
Program Act (EEOICPA). Your claim under Part E has been
approved for $125,000.

I have enclosed the Acceptance of Payment form, (EN=-20), which is
required before the Office of Workers” Compensation Programs can
issue payment to you. You must complete the form in permanent
ink and there can be no cross outs or other marks." Do not use
white out or correction tape. Any alteration of the ¥orm will
result i1in i1t being rendered unusable for purposes. 0T i1Issuing
payment. If you make a mistake or need another form, please
contact the district office handling your claim. You must submit
the form with an original signature. Faxes or other copied
version of the EN-20 is not acceptable. A"second copy of the
form is attached iIn case a mistakeqis made. Only one form needs
to be returned. Please check! with your/ financial institution
before returning the form tQ us todwverify the routing number and
your account number so that your money arrives promptly and to
the correct account.

Please email the completed and signed original EN-20 to:

U.S. Department ‘of Labor
DEEOIC, District Office
P.0. Box XXXX

City, State ZIP

Please be advised that the final decision on your claim may be
posted _on thegagency’s website if It contains significant
findings of fact or conclusions of law that might be of interest
to the public. |If it i1s posted, your final decision will not
contain yyour file number, nor will 1t identify you or your
family members by name.

EEOICPA Tr. No. 10-02 Exhibit 10
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Any future correspondence, inquiries, or telephone calls should
be directed to the (District Office) district office. Thank you
for your cooperation.

Sincerely,

Hearing Representative
Final Adjudication Branch

EEOICPA Tr. No. 10-02 Exhibit 10
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EMPLOYEE: [Name]

CLAIMANT: [Name]

FILE NUMBER: [Number]

DOCKET NUMBER: [Number]

DECISION DATE: [Date]

NOTICE OF FINAL DECISION

This 1s the decision of the Final Adjudieation,Branch (FAB)
concerning your claim for compensation’ under the Energy
Employees Occupational Illness Compensation Program Act of 2000,
as amended (EEOICPA or the Act), 42 U.S{C. §/7384 et seq. For
the reasons set forth below, thefFAB acceptsS and approves your
claim for compensation under Part E«

STATEMENT OF 4IHE CASE

On October 5, 2001, you'Ffiled aForm EE-2 (Claim for Survivor
Benefits under the EEQICPA) with the Department of Labor (DOL).
You also filed a Form' OWA1 (Request for Review by Medical Panels
under the EEOICPAY)mwith the Department of Energy (DOE). You
filed these claims as the surviving spouse of [Employee], based
on the conditron of lung cancer. You provided medical evidence
including agpathology /report dated February 11, 1994, diagnosing
[Employee] with poorly differentiated large cell carcinoma of
the right lung-.

A representative of the DOE verified that [Employee] was
employed at the Hanford site, a DOE facility, as a nuclear
process operator from December 16, 1954 to July 5, 1957, and
from Octeber 1, 1962 to April 30, 1993.

You submitted a copy of a marriage certificate showing you and
[Employee] were married on April 4, 1956. You also submitted a
copy of the employee’s death certificate which showed that he
died as a result of lung cancer, and that you were his surviving
spouse at the time of his death on July 14, 1997.

EEOICPA Tr. No. 10-02 Exhibit 10
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On January 19, 2006, the FAB issued a final decision under Part
B of the Act to deny your claim for benefits, finding that the
employee’s lung cancer was not “at least as likely as not” (a
50% or greater probability) caused by radiation doses incdrkred
while he was employed at the Hanford site.

In developing your claim under Part E, the Seattle district
office analyzed the evidence of record and reviewed DOL’S Site
Exposure Matrices (SEM), in an effort to determine thewstypeof
toxic substances the employee could potentially haye been
exposed to while working at the Hanford sitefas a nuclear
process operator. SEM was also searched to determine whether
there was a possible association between thegtoxie, substances
the employee was exposed to and his lung cancer.

Source documents used to compile SEM estabhish that the
employee’s occupational category as nuclear process operator,
and/or work location in Area 200, at thedHanford site likely
exposed him to toxic substances (arsenic, beryllium, cadmium,
cadmium oxide, chromic acid, chromium, chromium 111, sodium
chromate, sulfuric acid and vinyl _chloride space (Monomeric)),
that are known to cause lungf cancer.

On November 20, 2006, the _district office forwarded your fTile,
including the information obtarned from SEM, to a District
Medical Consultant (DMC) #forg¢a medical opinion of the claim. On
November 26, 2006, the BDMC opined that it is “at least as likely
as not” that [Employee]’syexposure to arsenic, beryllium,
cadmium, cadmium oxidey chromic acid, chromium, chromium I11,
sodium chromate, sulfuric acid and vinyl chloride space
(Monomeric)<eontributed to his death from lung cancer.

Based on)the DMChyopinkon and the evidence of record, the
district office concluded that there was sufficient evidence of
exposure meeting the “at least as likely as not” criteria that
toxiC exposure at a DOE facility was a significant factor in
aggravating, contributing to, or causing the employee’s death.

On ‘December 8, 2006, the Seattle district office issued a
recommended decision to accept your claim based on the
condition of lung cancer and to award you compensation in the
amount of $125,000.00 under Part E.

EEOICPA Tr. No. 10-02 Exhibit 10
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The evidence of record includes a letter dated December 13,
2006, 1n which you indicated that neither you nor your spouse
have filed a lawsuit or received a settlement relevant to the
claimed exposures. You also indicated that you and your gpouse
have never filed for or received any payments, awards or
benefits from a state workers” compensation claim in relation to
the claimed condition, or pled guilty to or been convicted of
any charges connected with an application for or receipt of
federal or state workers” compensation. Further, yougindicated
that your spouse had no minor children or children /incapable of
self-support, who were not your natural or adopted chiddren, at
the time of his death.

After considering the evidence of record, the FAB ‘hereby makes
the following:

FINDINGS OF FACT

1. On October 5, 2001, you filedg,a claim for survivor benefits
with DOL and DOE under the EEOICPA.

2. You are the surviving spouse of [Employee] and were married
to him for at least one year immédiately prior to his
death.

3. [Employee] was employed_at the Hanford site, a covered DOE
facility, as a nuclear process operator, from December 16,
1954 to July®5y, 1957, and from October 1, 1962 to April 30,
1993.

4. The employeeywas /diagnosed with lung cancer on February 11,
1994 after starting work at a covered DOE facility.

5¢ Previously the FAB issued a final decision under Part B of
the Actyto deny your claim for benefits, finding that the
employee”s lung cancer was not “at least as likely as not”
(a 50% or greater probability) caused by radiation doses
incurred while employed at the Hanford site.

6. On November 26, 2006, the DMC opined that, in the absence
of evidence to the contrary, i1t iIs at least as likely as
not that [Employee]’s work exposure to arsenic, beryllium,
cadmium, cadmium oxide, chromic acid, chromium, chromium
111, sodium chromate, sulfuric acid and vinyl chloride

EEOICPA Tr. No. 10-02 Exhibit 10
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space (Monomeric) was a significant factor in contributing
to his death from lung cancer.

7. The evidence of record supports a causal connection between
the employee’s death due to lung cancer and his exposure to
toxic substances at a DOE facility.

8. You have never filed a lawsuit and received a settlement or

award based on the claimed exposures; at the timepef your
spouse’s death, he had no had no minor children or.children
incapable of self-support who were not your natural or
adopted children; and you or your spouse have not ever
filed a state workers” compensation claam for, your spouse’s
claimed condition.

Based on the above-noted findings of factin this.claim, the FAB
hereby makes the following:

The
the
not
the
See

CONCLUS 10NS»OF “LAW

undersigned has reviewed the recommended decision issued by
district office on December 8, 2006. 1 find that you have

filed any objections to the recommended decision, and that

sixty-day period for_filing such objections has expired.

20 C.F.R. 88 30.310(a) and 30.316(a)-

Source documents used'to compile SEM establish that the
employee’s occupational” category as nuclear process operator,

and/or work location In Area 200, at the Hanford site likely
exposed him to toxic substances (arsenic, beryllium, cadmium,
cadmium oxide, chromie acid, chromium, chromium Il1l, sodium
chromate, sulfuric acid and vinyl chloride space (Monomeric)),
that are known ‘te cause lung cancer.

On November: 26, 2006, the DMC opined that, in the absence of
evidence to the contrary, it is at least as likely as not that
[Employee]’s exposure to arsenic, beryllium, cadmium, cadmium
oxide, chromic acid, chromium, chromium 111, sodium chromate,
sulfuric acid and vinyl chloride space (Monomeric) was a
significant factors in contributing to his death from lung
cancer.

EEOICPA Tr. No. 10-02 Exhibit 10
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The evidence of record establishes that the employee was a DOE
contractor employee as defined by 8§ 7385s(1). The employee was
diagnosed with a “covered i1llness,” lung cancer, as defined by 8§
7385s(2). The employee contracted that ‘““covered illness”
through exposure to a toxic substance at a DOE facility. You
are the employee”s surviving spouse. Accordingly, you are
entitled to compensation benefits in the amount of $125,000.00
under Part E.

Seattle, WA,

Hearing Representative
Final Adjudication Branch

EEOICPA Tr. No. 10-02 Exhibit 10
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SAMPLE COVER LETTER, ALTERNATIVE FILING

Dear Claimant Name:

Enclosed please find the Notice of Final Decision which denies
your claim for compensation and benefits under the Energy
Employees” Occupational 1llness Compensation Program Act
(EEOCICPA). If you disagree with this decision, you may regquest
reconsideration. Such a request must be iIn writing _and,nust be
made within 30 days of the date of issuance of this decision.
It must clearly state the grounds upon which<reconsideration is
being requested. In order to ensure that you receive an
independent evaluation of the evidence, yourgrequest for
reconsideration will be reviewed by a different Frnal
Adjudication Branch hearing representative than that who issued
the final decision. Your request for reconsideration should be
sent to:

U.S. Department of Labor
DEEOIC

Final Adjudication Branch
P. 0. Box XXX

CITY, STATE ZIP CODE

IT your claim was denied because,you have not established
covered employment or| a coveréed 1llness and you have new
evidence of either covered employment or a covered illness, you
may request a reopening ofgyour claim. If your claim was denied
because a cancer was not causally related to work-related
exposure to radiation and you can identify either a change in
the probabidity of causation guidelines, a change in the dose
reconstructionymethods or an addition of a class of employees to
the Spechal Exposure Cohort, you may also request a reopening of
your claim:

Theseé requests to reopen your claim must be in writing and be
sent, along with your supporting information, to the following
address:

U.S. Department of Labor
DEEOIC, DISTRICT DIRECTOR
P.0. BOX XXX

CITY, STATE ZIP CODE

EEOICPA Tr. No. 10-02 Exhibit 11
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While you do not meet the statutory definition of an eligible
survivor as set out under Part E of the EEOICPA, you may seek an
alternative filing review pursuant to 42 U.S.C. 8 7385s-4(d).
You may request such a review by writing to:

U.S. Department of Labor
DEEOIC, DISTRICT DIRECTOR
ADDRESS

Alternative Filing reviews assess a facility where/alleged
employment and exposure took place and render a determination as
to potential causation. Should you wish to receive this type of
review; the district office will provide youmith a
determination. Please note, however, that such a determination
does not change your eligibility for benefits, or establish
causation under the Act, and is not subject, to further agency or
judicial review.

Please be advised that the final deeistion on/{your claim may be
posted on the agency’s website IFf i1t _contarns significant
findings of fact or conclusions ofdlaw that might be of
interest to the public. |If @t 1s posted, your final decision
will not contain your file ‘number,<nor will it identify you or
your Tfamily members by name.

Except as provided above,falld future correspondence, inquiries
or telephone calls shauld be, directed to the district office.
Thank you for your coeoperation.

Sincerely,

Hearing Representative

Encz'Notice of Final Decision

EEOICPA Tr. No. 10-02 Exhibit 11
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Part 2 — Claims Reopening Process

1. Purpose and Scope. This chapter describes the process
by which the Director of the Division of Energy Employees
Occupational Illness Compensation (DEEOIC) reopens claims
for benefits under the Energy Employees Occupational
I1Iness Compensation Program Act (EEOICPA) and vacates
decisions of the Final Adjudication Branch (FAB).

2. Authority. Under 20 C.F.R. 8 30.320, the Director'of
the DEEOIC has the authority to reopen a claim andg¢vacate a
FAB decision at any time after the FAB has issued a final
decision pursuant to 20 C.F.R. 8 30.316. Also, under 20
C.F.R. 8 30.320(a), the Director may vacate a EAB" remand
order. The Director may reopen a claim and vacate a Frnal
decision or vacate a FAB remand order, regardless of
whether a claimant requests such action.

The Director is granted sole discretion over the process by
which a claim is reopened and/or a FABddecision is vacated.
In the exercise of this discretion, the Director has
delegated certain functions and authorrty to staff in the
National Office and District Offices, such as the Branch
Chief of the Policy Branch, the Unit/Chiefs for the Unit of
Policies, Regulations and Procedures (UPRP), and the
District Directors (DDs), or)Assistant District Directors
(ADDs) at the discretion of the DD, of the four District
Offices (DOs). The Directorican grant authority to other
individuals In the pregram as necessary to streamline the
reopening processi

The Director is retaining sole signature authority for
remand reviews or extremely complex or precedent setting
reopenings: , The DEEOIC Director’s decision regarding
reopening a claim or vacating a FAB decision is not
reviewable.

3. Claimant’s Explicit Request for Reopening. The
regulations allow a claimant, at any time after the FAB has
issued/ the final decision, to file a written request
seeking reopening of his or her claim for benefits under
the EEOICPA, pursuant to 20 C.F.R. 8 30.320(b). The
regulations allow that such a request may be filed:

EEOICPA Tr. No. 10-02 1
October 2009



FEDERAL (EEOICPA) PROCEDURE MANUAL Chapter 2-1900

Part 2 — Claims Reopening Process

3. Claimant’s Explicit Request for Reopening. (Continued)

Provided that the claimant also submits new evidence
of either covered employment or exposure to a toxic
substance, or identifies either a change In the PoC
guidelines, a change in the dose reconstruction
methods or an addition of a class of employees to the
Special Exposure Cohort.

There 1s no limit as to how many times a claimant may,
request a reopening. Each request will be “evaluated Tor
any evidence of a new or compelling nature whieh Is
material to the outcome of the claim and wh¥ch might
warrant a reopening.

a. Timeliness. A claimant maysFfile a request for
reopening at any time after the FABfhas issued a final
decision.

b. Initial Review. AlK correspondence in which a
claimant explicitly requests’ that a claim be reopened,
whether received in aldistrict FAB office or DO, 1is
forwarded to the DD ‘with juriEsdiction over the case
file. Requests for regpening received in the National
Office FAB are mot Torwarded to the National Office,
but rather reviewed byt the FAB-NO. The DD conducts an
initial review' of the correspondence to determine
whether the request. ds accompanied by new evidence, or
other information as required by regulation, which is
of a sufficient and material nature and extent to
warrant a reopening.

C- New Evidence. |If the initial review reveals that
new, evidence has been submitted with the request for
reopening, the DD determines whether the nature and
extent of such evidence satisfies the requirements of
20 C.F.R. 8 30.320, and whether it is sufficient to
warrant reopening. The DD also considers whether,
based on the totality of the evidence, the nature and
extent of the new evidence might affect the outcome of
the claim. If 1t does, then the DD reopens the case
by issuing a Director’s Order to vacate the pertinent
final decision or portion of the final decision. The
only circumstances In which a DD can reopen a case are
as follows:

EEOICPA Tr. No. 10-02 2
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3. Claimant’s Explicit Request for Reopening. (Continued)
(1) Employment. In instances where the denial

was based on employment issues: employment
records that establish previously denied or
unverified time periods of covered Department OF
Energy, DOE contractor/subcontractor, atomic
weapons employer, beryllium vendor employment) or
Radiation Exposure Compensation Act (RECA)
section 5 employment.

(2) Survivorship. In instances where the denral
was based on survivorship issueszi records or
documents that demonstrate a relationship between
a previously denied survivor and' the covered
employee. Or, cases under _/Part),B wherée an
employee claim has received a frnal decision to
approve, but the claimant died before payment
could be made.

(3) SEM. In instances' where an update to the
Site Exposure Matrices (SEM) or the submission of
new factual evidence establish a previously
denied, closed, orhunverified toxic substance
exposure, awhichyis ‘known to be linked to the
claimed illness(es). Or, in cases where new
evidence ofcdexposure is received that
demonstratesya.clear link to the claimed
illness(es). Evidence demonstrating a link
between exposure and a claimed illness must meet
the criterra outlined iIn procedures to be

ehigible Tor reopening under this bulletin.

(4); "PoC. " In instances where the decision to
deny was based upon a dose reconstruction
returned from NIOSH with a Probability of
Causation (PoC) of less than 50%, and the
claimant has submitted a diagnosis of a new
cancer which results in a PoC of 50% or greater.

d. Change i1n Law, Regulations or Policies. If the
initial review reveals that the claimant has
identified a change in the law, regulations, or
policies governing the EEOICP, the DD determines
whether the nature and extent of such information

EEOICPA Tr. No. 10-02 3
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3. Claimant’s Explicit Request for Reopening. (Continued)

satisfies the requirements of 20 C.F.R. 8§ 30.320, and
whether i1t i1s sufficient to warrant reopening.

The DD also considers whether, based on the totality
of the evidence, the nature and extent of the new
information might affect the outcome of the claim. kf
it does, then the DD reopens the case by issudnga
Director’s Order to vacate the pertinent final
decision or portion of the final decision.

e. No New Evidence. If the initial areview reveals
that the claimant has submitted no new evidenee and
has not identified any change in the law, regulations
or policies governing his or hersclaim, the/DD still
considers the merits of the reogpening request and
determines whether, based on the totality of the
evidence, the nature and extent of the claimant’s
request might affect the/outcome of the claim. If the
review results in a determination that the case
warrants a reopening,( the DD preceeds with reopening
the case by issuing ‘a Director®s Order to vacate the
pertinent final decision or portion of the final
decision.

T. Denial by'District Director. |If the DD
determinesithat the evidence submitted, and/or the
change in law, regulations, or policies identified by
the claimant, is insufficient to support a reopening,
the DB issues a Denial of Request for Reopening based
on the clammant’s failure to satisfy the evidentiary
requirements ‘set forth in 20 C.F.R. 8 30.320(b). See
paragraph 8 below for procedures for denying a
specifiC request for reopening.

g- Referral to DEEOIC Director. |If the DD cannot
determine whether the evidence submitted, and/or the
change in law, regulations, or policies identified by
the claimant, is sufficient to warrant a reopening, or
iT the request presents complex Issues or an iIssue
that has not previously been addressed in DEEOIC
policy guidance, the DD refers the case to National
Office for review and consideration. The DD prepares
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3. Claimant’s Explicit Request for Reopening. (Continued)

a memorandum to the DEEOIC Director recommending that
the case be reviewed for possible reopening.

In the memorandum, the DD outlines the case history
and the evidence of record and explains why the new
evidence, or other information, is material to the
outcome of the claim. The case file iIs transferred to
the National Office (NO) for possible reopening.« See
paragraph 7 below for procedures regarding casesS sent
to the DEEOIC Director for review.

4. Claimant’s Nonspecific Correspondence or Evidence.

Any nonspecific correspondence or evidence' received prior
to the deadline for a timely request for reconsideration of
a final decision shall be reviewed as a xrequest for
reconsideration, pursuant to DEEOIC |precedures.

IT correspondence or evidence/rs received 1n a FAB office
or DO after the deadline for a timely request for
reconsideration of a final(decrsion, /and the final decision
denied the claim to which the correspondence or evidence
relates, the correspondence or evidence is reviewed for
probative value to determine whether or not a reopening is
warranted.

a. Receavedyin FAB=NO. If such nonspecific
correspondence or evidence is received in the National
Office FAB (FAB-NO) after the deadline for a request
for «econsideration, the case i1s assigned to a FAB-NO
Hearing,Representative (HR) for evaluation. The HR
assigned to review the case is to be a HR who has had
no prior/ assocration with the case file.

The HR evaluates the evidence to determine whether it
meets the evidentiary requirements set forth in 20
CLF.R. 8 30.320(b). The HR also examines the case
File, correspondence and evidence with regard to
procedural errors and/or changes in the law,
regulations, or policy.

IT the HR determines that a reopening may be
warranted, he or she transfers the case file to the

EEOICPA Tr. No. 10-02 5
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4. Claimant’s Nonspecific Correspondence or Evidence.
(Continued)

FAB-NO Branch Chief along with a draft memorandum toQ
the DEEOIC Director regarding the reopening.

b. Received in DO or DO FAB. If such nonspecific
correspondence or evidence is received in a DO or a DO
FAB after the deadline for a request for
reconsideration, the correspondence or_evidence is
transferred, along with the case file, to the DD with
jurisdiction over the case file. The DD keviews the
evidence to determine whether it meetg the evidentiary
requirements set forth in 20 C.F.R. 8§ 30.320(b), and
examines the case file, correspondence and evidence
with regard to procedural errorsfand/Zor changes in the
law, regulations, or policy. IFf itddoes, the DD
reopens the case by issuing a Director’s Order to
vacate the pertinent finaldecision or portion of the
final decision.

C. Case Referred tol the DEEOIC Director. |If the DD
iIs unsure of whether the evidentiary requirements set
forth 1n 20 C.F.R._8 30:320(b) are met, or 1t some
other circumstance of a compelling nature is present
where authority todhandle has not been delegated to
the field, the'DD refers the case to National Office
for review'and consideration. The DD prepares a
memorandum to ‘the DEEOIC Director recommending that
the Director, or his or her designated representative,
review the,case for possible reopening.

Since the clammant has not requested a specific
action, he or she is not notified that the case has
been 'sent to the DEEOIC Director for review and
possible reopening. The DEEOIC Director, or his or
her designated representative, reviews the materials
and issues a decision based upon the merits, if and
only if a reopening is warranted. The Director, or
his or her designated representative, does not iIssue a
decision 1f a reopening 1Is not warranted, and returns
the case fTile to the appropriate DO with a brief
memorandum outlining his or her rationale. See
paragraph 7 below for procedures regarding cases sent
to the DEEOIC Director for review.

EEOICPA Tr. No. 10-02 6
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4. Claimant’s Nonspecific Correspondence or Evidence.
(Continued)

d. Case Not Referred to the DEEOIC Director. Should
the evidentiary requirements not be met, the FAB-NO HR
or DD simply returns the nonspecific
correspondence/evidence to the DO for filing in the
case file. A National Office Policy Analyst drafts a
brief memorandum to accompany the
correspondence/evidence indicating that i1t was
reviewed and found to be insufficient “to warrant any
further action. No decision denying a reepening will
be issued in this situation, as the claimant drd not
request any specific action.

5. DD Communications About a FAB Decision.  »wUnder certain
circumstances the DD may wish to communicate his or her
concerns about a FAB decision (either a remand order or a
final decision) to the Directorof DEEOCIC.< In such
instances, the case file is transfterred to the Director of
DEEOIC for review. The DD preparés a memorandum to the
Director of DEEOIC outlining hrs or her concerns and
requests the Director’s review.

6. Review on Motion oOf Director. The Director of DEEOIC
has the authority to determine if a claim should be
reopened by vacating a FAB Final Decision or vacating a FAB
Remand Order, even,in thedabsence of a request. Such an
action may occur for,administrative reasons, due to
procedural error, or due to a change in the law,
regulations, agency/policy, or it may occur for any other
reason at the sole discretion of the Director. If the
Director initiates such a review, the NO requests the case
Tfile from the District or FAB Office or delegates the
authority tofreopen through procedural bulletins.

7. Reopening a Claim and Vacating a FAB Decision. Only
the Durector of DEEOIC has the authority to reopen a claim
by, vacating a FAB Final Decision, except as specifically
delegated in procedural guidance. The Director may use
this authority at any time after any type of FAB decision
iIs issued, including Final Decisions or Remand Orders.
(See Exhibit 1).
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7. Reopening a Claim and Vacating a FAB Decision.
(Continued)

Should the Director, or his or her designated
representative, vacate a FAB decision, a Director’s Order
iIs issued with instructions for the future handling of the
claim. The case file i1s then returned to the DO, if
necessary, or the FAB office responsible for carrying out
the specified instructions.

a. Return of Case File to DO. Should\ythe Director,
or his or her designated representative, determine
that additional development by the DO and/ox a new
Recommended Decision (RD) are required, the Director’s
Order contains instructions and the case filg“is
returned to the DO with jurisdiction: Thegnew RD is
subject to the adjudicatory processsas_outlined in the
regulations, and the claimant i1s afforded the right to
file an objection within 60sdays of its issuance.

(1) DO Disagreement. «Should the DO disagree
with the Director’s Order or any of the
Director’s findings, such disagreement must be
channeled through the DD to the NO. The Director
will entertain only disagreements deemed material
to the potential coutcome of a claim. The
procedural \aspect of the reopening process
remaansisolely. dn the realm of the Director’s
authority as granted by the regulations.

b. Return, of/Case File to FAB. Should the Director,
or his er her designated representative, determine
that only, a new FAB decision is required, the
Director”s Order is issued with instructions and the
case fide returned to the appropriate FAB office. The
new FAB decision is subject to the adjudicatory
process as outlined in the regulations and may be
reopened or vacated by the process set out in this
chapter.

(1) Instructions to the FAB. Under no
circumstances will the FAB deviate from the
instructions contained In a Director’s Order.

EEOICPA Tr. No. 10-02 8
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7. Reopening a Claim and Vacating a FAB Decision.
(Continued)

The FAB must strictly comply with the Director’s
instructions.

(2) FAB Disagreement. Should the FAB disagree
with the Director’s Order or any of the
Director’s findings, such disagreement muSt be
channeled through the FAB-NO Branch ChieT te the
NO. The Director will entertain ‘only
disagreements deemed material to the,potential
outcome of a claim. The procedural aspect of the
reopening process remains solely in the realm of
the Director’s authority as granted by the
regulations.

8. Reopening Multiple Claimant Claims. Given the
procedure requiring each individual 1n.a malti-claimant
case record be party to a decision _on entrtlement benefits,
situations may arise which require a prior final decision
be reopened in order for a/ new recommended decision to be
issued. This may be the result of mew evidence presented
after a final decision; or the development of new
circumstances that necessitate,reopening, such as the
identification of a newdpotentially eligible survivor. In
some situations, the new evidence may only directly affect
one claimant; however,wif there is any evidence justifying
the reopening/ of one,claim, all claims associated with the
case fTile must be reopened, and a new recommended decision
iIs issued(to all parties to the claim.

9. Denying a,Specific Request for a Reopening. The
decision,whether or not to reopen a claim is within the
discretion,of the Director. However, as described in
paragraph 2 above, the Director has delegated authority to
other individuals within the DEEOIC to deny some reopening
requests.

a. Denial of the Reopening Request. If a reopening
request i1s unsupported by new evidence, the request is
denied by the Director or his or her representative to
whom reopening authority has been delegated as
described above.

EEOICPA Tr. No. 10-02 9
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9. Denying a Specific Request for a Reopening.
(Continued)

b. Issuing the Denial. The Denial of a Request for

a Reopening is a formal denial of a reopening request
accompanied by a cover letter to the claimant, and /the
claimant’s authorized representative when required,
that outlines the deficiencies in the reopening
request warranting the denial. The Denial ofsa
Request for a Reopening is accompanied by a
Certificate of Service. Exhibit 2 shows)a sample
Denial of a Request for Reopening.

C. Post-Denial Actions. After a request for a
reopening has been denied, whether by"the Director of
the DEEOIC or by his or her representatives,to which
reopening authority has been delegated, the case fTile
will be returned to the appropriate office, if not
already there, for storageqor, further/action as
necessary.

10. Denying a Request to, Vacate a FAB Remand Order. As
noted above, only the Director of DEEOIC may vacate a FAB
remand order. Requests_to vacate FAB remand orders are
usually generated from within BEEOIC. Should the Director
agree with the remand ordery he or she will deny the
request to vacate by issuing a memorandum to the requesting
party that outkines his,or her findings. Only where the
request is generated, by the claimant is a formal denial
issued by the Director.

11. ECMS Coding. All ECMS codes reflecting reopening
requests, requests to vacate FAB decisions, and decisions
granting,or denying such requests must be properly entered
pursuant te DEEOIC procedures

EEOICPA Tr. No. 10-02 10
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Susan Spouse
123 Street
City, ST 12345

Dear Ms. Spouse:

I am writing in reference to your claim for survivor benefits under the Energy
Employees Occupational Illness Compensation Program Act (EEOICPA).

On July 20, 2007, the Final Adjudication Branch (FAB) issued a final decision denying
your claim for benefits under Part E of the EEOICPA. The FAB found insufficient
evidence to support a causal connection between your late husband’s,accepted
pulmonary conditions and his death.

The EEOICPA allows for review by the Director of the Division of Energy Employees
Occupational Illness Compensation (DEEOIC) of decisions issued bysthe FAB. It is
within the Director’s discretion to review and reopen such elaims as necessary.

New medical evidence has been submitted instipport of your€laim that a link exists
between Mr. Spouse’s accepted pulmonary €onditions,and his death. Accordingly, the
July 20, 2007 Part E final decision must be vacatéd.  The attached Director’s Order
explains the reasons for reopening your Part E claim and instructs the Denver District
Office to issue a new recommended decision.

Your file is being returned to;

U.S. Department of Labor, DEEOIC
Denver District Offigé

1999 Broadway, Suite 1120

PO Box 46550

Denver, CO 80201-6550

If you have any questions about the Director’s Order, you may contact the Unit for
Policies, Regulations and Procedures at 202-693-0081.

Sincerely,

[Name]
[Title]
DEEOIC

EEOICPA Tr. No. 10-02 Exhibit 1
October 2009
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EMPLOYEE: Joe Spouse
CLAIMANT: Susan Spouse
FILE NUMBER: 123-45-6789
DOCKET NUMBER: 00000000-2007
DIRECTOR’S ORDER

The Energy Employees Occupational Illness CompensationProgram Act
(EEOICPA) regulations state that a final decision, or any other decision issued by
the Final Adjudication Branch (FAB), may be reopened atiany time on motion of
the Director of the Division of Energy Employees @ccupationaldilness
Compensation (DEEOIC). It further states that the casé may be reopened
without regard to whether new evidence or information is presented or obtained,
and that the decision whether or not to reopen a casejis.solely within the
discretion of the Director of the DEEOIC.

For the reasons set forth below, theJuly 20, 2007®Part E final decision is vacated.
The case is returned to the Denver District Office to proceed as outlined below.
The acceptance of your PartB claim is unaffected by this Director’s Order.

BACKGROUND

The evidence of zecord shows that you filed for benefits under Parts B and E of
the EEOICPA as the surviving spouse of the employee, Joe Spouse. You claimed
that your late husband,developed chronic silicosis, pulmonary fibrosis, and
pneumoconiosis as a result of his employment as a uranium worker.

Joe Spouse’sideath certificate, signed by James Doctor, M.D., verifies his date of
deathrashApril19, 2003. The immediate cause of death is listed as multi-organ
failure due to hepatocellular cancer. Other significant conditions contributing to
his death were listed as colon polyps, hypertension, coronary artery disease, and
rénalCysts.

A marriage certificate verifies that you were married to the employee on [Date].
The employee’s death certificate lists you as his surviving spouse at the time of
his death.

EEOICPA Tr. No. 10-02 Exhibit 1
October 2009
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The district office verified that you were awarded benefits as Joe Spouse’s
surviving beneficiary under Section 5 of the Radiation Exposure Compensation
Act (RECA). The accepted medical conditions were chronic silicosis, pulmonary
fibrosis, and pneumoconiosis.

On October 20, 2006, the District Office issued a recommended decision finding
you entitled to compensation under Part B of the EEOICPA in the amount of
$50,000, based on your receipt of the RECA award. On December 11,2006, the
FAB issued a final decision affirming the findings of the district office and
accepted your claim for benefits under Part B.

With regard to your Part E claim, the district office requested thatiyou submit
evidence to establish a causal link between the employee(s death due,to
hepatocellular cancer and the approved conditions of chronic silicosis,
pulmonary fibrosis, and pneumoconiosis.

When no additional evidence was provided, the District Office issued a
recommended denial of your Part E claimi on May 7,2007. The district office
concluded that a connection had not been established between the employee’s
accepted RECA conditions and his death."On July 20, 2007, the FAB issued a
final decision affirming the findings of the distfict office and denied Part E
benefits.

By letter dated October 15, 2008, yo@ submitted a request to reopen your Part E
claim. New medical documents were provided detailing the employee’s medical
condition from May 2002 throughhis death. The district office forwarded your
case file to the Qffice of the Director for review and consideration of reopening
your Part E glaim.

DISCUSSION

We have carefully reviewed your case file. Sufficient evidence has been
submitted, to warrant reopening of your Part E survivor claim.

The record now includes a progress note dated January 18, 2003, which indicates
that the employee had a history of chronic obstructive pulmonary disease
(COPD), for which he used an albuterol inhaler. The note states that the
employee reported having chronic dyspnea for several months, which became
worse over the previous month. An April 15, 2003 progress note indicates that
the employee’s oxygen saturation was maintained at 96% on two liters of
oxygen. These records suggest that the employee was treated for a pulmonary
condition in the months prior to his death.
EEOICPA Tr. No. 10-02 Exhibit 1
October 2009
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For the reason that new medical evidence may establish a connection between
the employee’s accepted pulmonary conditions and his death, the July 20, 2007
final decision is no longer valid. Additional investigation is warranted to
evaluate all factors that contributed to the employee’s death.

CONCLUSION

The July 20, 2007 final decision denying your Part E claim is vacated. The case is
returned to the Denver District Office for further development. The claim should
be referred to a District Medical Consultant (DMC) to determine whether or not
the medical evidence of record is sufficient to establish that the'employee’s
accepted pulmonary conditions were a significant factor in aggravating,
contributing to, or causing his death.

Upon completion of all necessary development, @ new receinmended decision
will be issued. Should you disagree with the recomimended decision, you will be
afforded the opportunity to raise such objection and request either an oral
hearing or review of the written record.

Washington, D.C.
[Name]
[Title]
DEEOIC
EEOICPA Tr. No. 10-02 Exhibit 1

October 2009
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CERTIFICATE OF SERVICE

I hereby certify that on a copy of the Director’s Orde
was sent by regular mail to the following:

Susan Spouse
123 Street
City, ST 12345

[Name]
[Title]
DEEOIC

EEOICPA Tr. No. 10-02 Exhibit 1
October 2009
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Jane Claimant
PO Box 12345
City, State 67890

Dear Ms. Claimant:

I am writing in reference to your claim for benefits under the Energy Employees
Occupational Illness Compensation Program Act (EEOICPA).

On December 7, 2005, the Final Adjudication Branch (FAB) issued a final decision
to deny your claim for breast cancer under Part Bfbecause the probability of
causation did not exceed the 50% threshold for compensability. On October 24,
2006, the FAB issued a final decision to deny your elaim for breast cancer under
Part E, because documentation did not establish that the'condition was related to
exposure to toxic substances.

The regulations provide that a claimant may/file’a written request that the
Director of the Division of Energy Employees Occupational Illness
Compensation (DEEOIC) réopen his/herclaim. The decision whether or not to
reopen a claim under this sectioh is solely within the discretion of the Director.

On December 9, 2008, you requested reopening of your claim for benefits under
Parts B and E ofshe EEOICPA. I have reviewed the objections and the evidence
on file and find that,your case is not in posture for reopening at this time. The
attached Denial,of Reopening Request provides further explanation of why there
is insufficient basis, to warrant reopening.

Your case filejis being returned to:

US. Department of Labor, DEEOIC
Jacksonwzille District Office

400 West Bay Street, Room 722
Jacksonville, Florida 32202

EEOICPA Tr. No. 10-02 Exhibit 2
October 2009
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If you have any questions about this Denial of Reopening Request, you may
contact the Unit of Policies, Regulations and Procedures at 202-693-0081.

Sincerely,

Director,
Division of Energy Employees
Occupational Illness Compensation

EEOICPA Tr. No. 10-02 Exhibit 2
October 2009
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presenting a list of toxic substances along with human and non-human toxicity
excerpts.

To determine the probability of whether you sustained cancer in the performance
of duty, the district office referred your case to the Department of Health and
Human Services (HHS) NIOSH for radiation dose reconstruction. NIOSH
reported annual dose estimates from the date of initial radiation exposure during
covered employment, to the date the cancer was first diagnosed. A summary.
and explanation of information and methods applied to produce these dese
estimates, including your involvement through an interviewyand review of the
dose report, are documented in the “NIOSH Report of Dose Reeconstruction
under EEOICPA.” On July 26, 2005, you signed the OCAS-1, indieating the
NIOSH Draft Report of Dose Reconstruction had been reviewed andiagreeing
that it identified all of the relevant information provided to NIOSH. The district
office received the final NIOSH Report of Dose Réconstruction'on August 2,
2005.

Methodology used by HHS in arriving at'reasonable estimates of radiation doses
received by an employee is binding on the DEEOIC. However, on May 20, 2009,
a DEEOIC Health Physicist reviewed the dose reconstruction performed by
NIOSH and the objections presented.

In the letter requesting reopening, you raised a number of points of contention
with regard to your Part B claim.

These objections te the Pant B'decision denying your claim are challenges to the
dose reconstruction methodology which is binding on the DEEOIC. Therefore,
there is no basis for requiring a rework of the dose reconstruction and as such,
the Health Physicist found no rationale to support reopening your claim.

In additionyto the Health Physicist review, a DEEOIC Toxicologist reviewed the
objections withaegard to your Part E denial. In your request for reopening, you
présentedireferences pertaining to toxic chemical substances and their potential
link to breast cancer. The DEEOIC toxicologist reviewed the most recent
publishéd literature of occupational medicine regarding toxic chemical exposure
in'theworkplace and the potential development of adverse health effects.
Review of the occupational desk references used by occupational health
physicians and epidemiologists, which were peer reviewed by scientists, and the
review of individual published studies that have investigated breast cancer, did
not show a causal link between occupational exposures described in your letter
and the development of breast cancer. As such, the toxicologist opined that it is

EEOICPA Tr. No. 10-02 Exhibit 2
October 2009
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not “at least as likely as not” that exposure to toxic chemical substances at a
covered DOE facility during a covered time period was a significant factor in
aggravating, contributing to, or causing the employee’s breast cancer.

In conclusion, I find there is no new technical evidence provided that requiressa
reopening of your Part B claim. As for Part E, the assessment on your claim was
conducted appropriately and there is no link between toxic substance exposure
and the claimed illness.

CONCLUSION

Based upon the foregoing discussion, I find there is insufficient basis to-warrant a
reopening of the December 7, 2005 Part B and the October 24, 2006 Part E Final
Decisions of the FAB. However, if you should obtain newtand probative
evidence that establishes a link between toxic substance exposure and your
claimed conditions of breast cancer, the DEEOIC will#econsider its position.

Washington, D.C.
Director
Division of Energy Employees
Occupational Illness Compensation
EEOICPA Tr. No. 10-02 Exhibit 2

October 2009
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CERTIFICATE OF SERVICE

I hereby certify that on a copy of the Director’s Orde
was sent by regular mail to the following:

Jane Claimant
PO Box 12345
City, State 67890

Director
Division of Ene
Occupational 111

EEOICPA Tr. No. 10-02 Exhibit 2
October 2009
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